Congress of the Wnited States
Washingtow, DE 20515

October 22, 2019

The Honorable Betsy DeVos
Secretary

U.S. Department of Education
400 Maryland Avenue, SW
Washington, D.C. 20202

The Honorable Kenneth L.. Marcus
Assistant Secretary for Civil Rights
U.S. Department of Education

400 Maryland Avenue, SW
Washington, D.C. 20202

Dear Secretary DeVos and Mr. Marcus:

We are concerned that the Department of Education’s Office for Civil Rights (OCR) is failing to
protect the civil rights of LGBTQ students. The mission of OCR is to “ensure equal access to
education and to promote educational excellence through vigorous enforcement of civil rights in
our nation’s schools',” but recent studies have shown that vigorous enforcement of students’
civil rights is not occurring,

Federal courts have found that discrimination based on sexual orientation or gender identity is
prohibited sex discrimination,? but a recent study by the Center for American Progress (CAP)
found that OCR was more than nine times less likely to take corrective action on sexual

orientation and gender identity-related complaints under the current administration than under
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the Obama administration.? These findings raise serious concerns about whether the OCR is
fulfilling its statutory duty to protect civil rights for all students. Every student deserves to learn
in a safe environment free from discrimination, and no parent or child should have any doubts
that the federal government will protect their rights.

LGBTAQ students continue to experience harassment and bullying in schools. After years of
steady improvement, GLSEN’s 2017 National School Climate Survey showed that improvement
in school climate had slowed down, with some indicators showing no change in school climate
from prior years.* In fact, the survey results showed that school climate has become worse for
transgender students.’ Bullying and harassment can cause the affected students to miss school
and have poor academic outcomes.® This mistreatment can also take a significant toll on the
mental health and wellbeing of these children.” The Center for Disease Control’s 2017 Youth
Risk Behavior Survey found that lesbian, gay, and bisexual youth are about four times more
likely to consider or attempt suicide than their straight peers, and transgender students are also
about four times more likely to attempt suicide than their cisgender peers. ® The data also shows
increased risk for harassment and poorer outcomes for LGBTQ students, highlighting the critical
need for the Department to enforce the law so there is equal treatment for all students.

Educators understand the need to protect the safety and wellbeing of their students. In May of
2016, in response to requests from educators, the Departments of Education and Justice jointly
issued guidance clarifying protections for transgender students under Title IX.° When the
Department first issued the guidance, education experts, health care experts, educators,
counselors, pediatricians, and psychologists applauded it because it made students safer at
schools.'” Nevertheless, the Departments revoked this guidance under the leadership of Secretary
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DeVos and former Attorney General Sessions, causing unnecessary confusion for transgender
students, their families, and educators about their civil rights under Title IX.'! In February 2018,
Secretary DeVos confirmed that the Department of Education is no longer investigating
complaints of anti-transgender discrimination regarding access to school facilities.'> We urge the
Department to reinstate this guidance and let LGBTQ students, parents, and families know that
the federal government will protect them from discrimination.

OCR has not produced a single annual report since 2016. Accordingly, the Center for American
Progress (CAP) has published the only publicly available record of how the Department has
handled civil rights complaints under the current administration.'* The CAP study found that
most sexual orientation- or gender identity-related complaints contained allegations of
harassment.'* As outlined in an October 2010 guidance issued by OCR, discrimination based on
sex in the form of bullying and harassment violates federal civil rights laws.! It explicitly
includes schools’ obligations to address anti-LGBTQ bullying as a form of sex discrimination
prohibited under Title [X.'® Although the Trump administration rescinded the May 2016
guidance, the October 2010 guidance on bullying and harassment is still in cffect.!’

The CAP study also found that the current administration is investigating fewer sexual
orientation and gender identity-related complaints, cven though the overall number of sexual
orientation- or gender identity-related complaints filed each quarter has increased.'® This raises
serious concerns about whether OCR is devoting adequate time and resources to complaints filed
by LGBTQ students. At the same time, there have been troubling news reports that, pursuant to
the Department’s request, OCR rushed to prioritize a complaint filed by the Alliance Defending
Freedom opposing protections for transgender students.'® These reports raise serious concerns
that the Department is directing OCR to prioritize anti-transgender complaints even as the rate of
investigations for all sexual orientation and gender identity-related complaints has decreased. All
students deserve a lcarning environment free from harassment and discrimination. It does not
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appear that your office is fulfilling its statutory duty to ensure equal treatment of all students,
including LGBTQ students.

We request information about OCR’s policies for processing sexual orientation and gender
identity-related complaints. Please provide a response by November 5, 2019 to the following
questions:

I. What instructions have Office for Civil Rights staff received on processing complaints,
particularly those related to complaints involving sexual orientation or gender identity-
based discrimination? Please provide copies of any letters, emails, memos, policies,
guidelines, training materials, or other formal or informal documents.

2. Inlight of the February 22, 2017 Dear Colleague letter, what instructions have Office for
Civil Rights staff received on processing complaints related to facilities access for
transgender students? Please provide copies of any letters, emails, memos, policies,
guidelines, training materials, or other formal or informal documents.

3. Please provide documents sufficient to show how the Office for Civil Rights prioritizes
the processing of complaints of discrimination.

a. Please provide documents sufficient to show all prioritization directives,
instructions, or guidance provided to Office for Civil Rights staff. This should
include, but not be limited to, those relating to claim category prioritization and
claim closure prioritization.

b. Have you asked staff to prioritize complaints filed by the Alliance Defending
Freedom or the Family Research Council and, if you have, please provide
documents sufficient to show the nature of these complaints.

4. Please provide documents sufficient to show whether the Office for Civil Rights is
currently investigating any complaints concerning transgender students’ access to sex-
segregated facilities or programs.

5. The 6" and 7" Federal circuit courts have explicitly held that Title IX protections against
sex discrimination cover discrimination based on sex stereotyping, gender
nonconformity, and gender identity.?® Provide documents sufficient to show how the
Office for Civil Rights processes complaints alleging discrimination based on sexual
orientation or gender identity originating within these circuits.

6. In the jurisdictions where a federal district court has explicitly ruled that Title IX
prohibits scxual orientation and gender identity discrimination, does the Office of Civil
Rights process complaints differently than other complaints??!

2 Whitaker v. Kenosha Unified Schoo! District, 858 F.3d 1034 (7h Cir., 2017); Dodds v. United States Department of Education,
845 F.3d 217 (6th Cir., 2016).
2 See, e.g., Grimm v. Gloucester County School Board, 2019 WL 3774118 (E.D. Va,, 2019).



7. Provide documents sufficient to show what factors the Office for Civil Rights uses to
determine whether information it receives about allegations of discrimination related to
sexual orientation or gender identity fall outside of its jurisdiction.

8. What direction did the Office for Civil Rights receive from the White House on
interpreting Title IX as it relates to sexual orientation or gender identity? Please provide
copies of any letters, memos, emails, any other written instruction, or descriptions of
orally communicated directions.

9. What direction did the Office for Civil Rights receive from the Department of Justice on
mterpretmg Title IX as it relates to sexual orientation or gender identity? Please provide
copies of any letters, memos, emails, any other written instruction, or descriptions of
orally communicated directions.

10. What recommendations, guidance, research, or consultation did entities opposed to
LGBTQ equality such as the Alliance Defending Freedom, the Heritage Foundation, and
the Family Research Council provide to the Office for Civil Rights on interpreting Title
IX as it relates to sexual orientation or gender identity? Please provide copies of any
letters, memos, emails, any other written instruction, or descriptions of orally
communicated directions,

We appreciale your prompt attention to this matter.

Sincerely, @ M I t

Bonamici Raul M. Grijalva

Chair, Subcommittee on Civil Rights Member of Congress
And Human Services
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Mark Takfino Pramila Jayapal

Member ongress Member of Congress
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Member of Congress Member of Congress
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